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ATTORNEYS AT LAW 
_______________ 

 
EXECUTIVE WOODS, FIVE PALISADES DRIVE, ALBANY, NY 12205 

Phone: 518-438-9907 • Fax: 518-438-9914 
_______________ 

 
www.youngsommer.com 

 
 

David C. Brennan, Esq. 
Telephone Extension:  224 

debrennan@youngsommer.com 
 
 

 March 27, 2024 

Via Email and Regular Mail 

 

Anthony Tozzi, Planning Director 

Town of Glenville 

Glenville Municipal Center 

18 Glenridge Road 

Glenville, New York 12302 

 

 RE: Cellco Partnership d/b/a Verizon Wireless – Application for Wireless   

  Telecommunications Approval – 185 Swaggertown Road  

  (Tax Map Parcel No. 22.17-1-3) 

 

Dear Mr. Tozzi: 

 

 Thank you for forwarding the letters and emails submitted by and on behalf of certain 

residents in the Town that oppose the above-referenced application. We appreciate the opportunity 

to provide a response.  For ease of reference, we have consolidated the various comments into 

topical areas for response.   

  

I. The Radio Frequency (“RF”) Justification in Support of the Application is an 

Acceptable Means of Demonstrating Need as a Matter of Law. 

 

 Residents allege that the application does not contain the necessary proof to demonstrate 

the need for the proposed facility. As we demonstrate below, this is a fatally flawed argument.   

 

 Verizon Wireless’ proof of need complies with the specific requirements of the Glenville 

Code. The proof is provided in a comprehensive RF report prepared by Rick Andras, Verizon 

Wireless’ RF Design Engineer, and included in Tab 7 of the application packet. Significantly, the 

comprehensive analyses provided by Mr. Andras have not been refuted or disputed by any expert 

testimony. 
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A. Verizon Wireless’ RF Analysis is Acceptable Proof of Need as a Matter of Law 

  

 Many residents mention that they have sufficient cell phone service in the Town as a means 

to demonstrate that there is no gap in coverage in this area of the Town. Federal law interpreting 

the Telecommunications Act (“TCA”) does not require the submission of dropped call or drive 

test data to demonstrate the need for a site. See, New York SMSA Ltd. P’ship v Village of Floral 

Park Bd. of Trustees, 812 FSupp2d 143, 161 [EDNY 2011] (rejecting contention that carrier must 

show dropped/missed calls where carrier’s scientific proof of gap was unrefuted); New York SMSA 

L.P. v. Oyster Bay Zoning Bd. Of Appeals, No. 08-CV-4833, 2010 WL 3937277 (E.D.N.Y. Sept. 

30, 2010) (holding that the testimony of Verizon Wireless’ RF expert, affidavits, and propagation 

maps satisfied applicant’s burden of demonstrating coverage gap); Nextel Partners, Inc. v. Town 

of Amherst, NY, 251 F. Supp. 2d 1187, 1196 (W.D.N.Y. 2003) (which confirmed that use of RF 

propagations maps is an acceptable form of proof to demonstrate the need for a new site); 

MetroPCS N.Y. LLC v Vill. Of East Hills, 764 FSupp2d 441, 454 [EDNY 2011] (“[t]he failure…to 

introduce its customers’ testimony of poor...coverage in the areas…is not fatal to the application 

given the evidence of a gap”). 

 

 Additionally, in interpreting the requirements of the TCA, the FCC has recently confirmed 

that there are numerous means by which a carrier can establish the need for a new facility. In its 

order entitled “Accelerating Wireless Broadband Deployment by Removing Barriers to 

Infrastructure Investment” (FCC 18-133, 85 FR 51867 at ¶ 37 (Oct. 15, 2018)), the FCC confirmed 

that the test for determining an “effective prohibition” claim under the TCA relates to whether “a 

state or local legal requirement materially inhibits a provider’s ability to engage in a variety of 

activities related to its provision of a covered service.” Moreover, a successful effective prohibition 

claim is not limited to only a local municipality’s denial of an application involving new coverage. 

The FCC has confirmed that an effective prohibition claim under the TCA exists also when a 

municipality denies a provider’s application which seeks to densify a wireless network, introduce 

new services or otherwise proposes to improve service capabilities.  

 

B. Simply Driving through Town is not a Reliable Tool for Determining Need 

 

 Several residents mention driving through the Town and having no problem with Verizon 

Wireless’ service. Obviously, such assertions are significantly less accurate than the analyses 

submitted by Verizon Wireless.  Resident drive experiences are not able to analyze RF need as it 

relates to in-building service. In other words, resident drive experiences can only provide 

information as it relates to signals on existing roads.  It cannot and does not provide any relevant 

information concerning in-building coverage, which is one of the primary needs for the new site.  

 

 The need for in-building coverage is extremely important, especially after the recent 

COVID-19 pandemic, when many people are now working from home. The increased number of 

people working from home has created an increased demand on the wireless network. It is 

unconscionable to propose a significantly less accurate tool such as resident drive experiences to 

attempt to show need for a new site that cannot account for in-building coverage. 
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II. The Proposed Location Complies with the Siting Hierarchy in the Town Zoning 

Law 

 

A. Uses Permitted by Site Plan Review are in Harmony with the General Zoning Plan 

 

 Verizon Wireless has applied for a Building Permit and Site Plan Approval to install and 

operate antennas and equipment on a new monopole tower, which has been modified to a stealth 

monopine facility. The Town of Glenville Code specifically requires issuance of both the building 

permit and Site Plan Approval under §270-46 of the telecommunications regulations prior to the 

installation of the proposed use.  

 

B. The Application Complies with the Siting Hierarchy in the Town Code 

 

 As we have previously demonstrated, the property upon which the facility is proposed 

represents the highest available priority under the current hierarchy set forth in the Town Code. 

See, Tab 7 of the application. “When it is not feasible to collocate on an existing tower or tall 

structure, and there are no feasible municipally-owned properties in the area, Verizon Wireless 

must find a privately-owned site which is appropriate for and can accommodate a new 

communications structure.” Verizon Wireless has “to identify properties in the Search Area large 

enough to accommodate the facility and which also meet any required area requirements such as 

set back and fall zone. In addition, other characteristics such as existing compatible land use and 

existing mature vegetation that can screen the facility are considered. Access, land use, 

constructability, the presence of wetlands, floodplains and other contributing factors are also 

examined.” 

 

 According to the Town requirements, the highest priority for purposes of siting a new 

wireless facility is to attempt to locate the new facility on an existing tower or other tall structure. 

Because of this, no properties exist in the highest priority category listed in the Town Code. 

Verizon Wireless has demonstrated in the application that after a comprehensive investigation of 

the Search Ring, no feasible towers or tall structures were available for collocation. 

 

 Three other properties within the search area were considered. Based on the requirements 

of the Zoning Law, the existing conditions and land use, four (4) parcels or locations were 

identified for consideration. For these reasons, as well as the results of RF review and analysis, the 

Trinity Presbyterian Church property location is the best location for the proposed facility given 

its heavy tree cover and height to provide screening to the facility. 

 

 By adhering to the siting hierarchy established in §270-46(G)(8) and locating the proposed 

facility in the highest priority available ensures that the proposed facility is strategically placed in 

accordance with the desires of the legislative body of the Town of Glenville.  

 

C. Verizon Wireless has Analyzed all Potential Alternative Locations Identified by the 

Planning Board and/or Local Residents 

 

Several residents suggested alternative locations. The range of alternatives required to be 

examined is directly related to the required siting hierarchy contained in the Glenville Code as 
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discussed above. Once an applicant finds an acceptable property that is consistent with the 

mandatory siting hierarchy, further efforts to locate a property lower on the list of priorities is not 

only unreasonable, it is not warranted by the Glenville Code. Verizon Wireless’ RF engineer has 

carefully analyzed alternatives in the search area that will meet the coverage objectives and has 

concluded that such alternatives are not viable from a technical standpoint.    

 

III. The Proposed Facility is Minimally Intrusive and the Least Intrusive Alternative 

Available 

 

 The indisputable evidence demonstrates that the proposed facility will not result in any 

significant visual impacts. The proposed facility has been designed and located to minimize 

potential impacts to the neighboring properties to the greatest extent feasible and has been 

redesigned as a stealth monopine tree. Verizon Wireless, with the coordination of the Planning 

Board, has prepared a Visual Resource Evaluation (“VRE”). The VRE shows how the proposed 

facility will appear from various locations in the Town.  The proposal was then modified to propose 

the facility as a stealth tree to further minimize the potential for impacts.   

 

A. Assessing Visual Impacts 

 

 Compliance with the State Environmental Quality Review Act (“SEQRA”) requires the 

lead agency to, inter alia, determine whether the proposed action will result in any significant 

adverse visual impacts. The New York State Department of Environmental Conservation (“DEC”) 

has published a Policy entitled “DEP-00-2 / Assessing and Mitigating Visual and Aesthetic 

Impacts” dated December 13, 2019 (“Visual Policy”). Visual Policy is intended to assist DEC staff 

or the lead agency under SEQRA in the identification and assessment of potential visual impacts.  

 

DEC’s Visual Policy provides that: 

 

“[a]esthetic impact occurs when there is a detrimental effect on the perceived 

beauty of a place or structure. Significant aesthetic impacts are those that cause a 

diminishment of the public enjoyment and appreciation of an inventoried resource, 

or one that impairs the quality of such place. While private individuals or 

landowners are members of the public, aesthetic impacts to a non-publicly 

accessible scenic or aesthetic resource do not usually rise to the level of significance 

contemplated in this policy inasmuch as a criterion of significance involves 

evaluating the number of people affected by an action (6 NYCRR §617.7[c][3] and 

EAF, Part 3.” 

 

Visual Policy, VI (D), p.9 (Emphasis provided). Additionally, the Visual Policy acknowledges that 

potential visual impacts generally apply to “locations that have been officially designated for their 

aesthetic qualities and that are accessible to the public at large as opposed to places that may have 

individual or private importance only.” Id., V, p.4 (Emphasis provided). 

 

 DEC’s Visual Policy provides further that assessment of potential visual impacts under 

SEQRA applies only to “resources that have an aesthetic value associated with them….” Id., VI 

(A), p. 6-7. Moreover, “the test of significance should focus on the importance of the aesthetic 
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value or quality associated with the resource, not the mere presence within a viewshed.” Id., p. 7 

(Emphasis provided). 

 

 To summarize, potential aesthetic impacts apply to inventoried aesthetic resources that are 

accessible to the general public and not individual private property. The private properties of the 

neighbors are not inventoried sensitive visual receptors according to NYSDEC Visual Policy. 

Therefore, even if portions of the proposed project may be visible from neighboring properties, 

that fact alone does not rise to the level of a significant aesthetic impact.  

 

B. Facility Represents a Minimum Intrusion 

 

 The VRE clearly demonstrates that the visual impacts associated with the tower are 

negligible.  

 

While some neighbors allege that there exist less intrusive alternatives, from a technical 

standpoint there are no less intrusive alternatives than the proposed facility. Furthermore, the 

construction of the tower will not present privacy nor nuisance issues. Construction of the tower 

is planned to occur during normal working hours to be as minimally invasive into the lives of 

surrounding residents.  Additionally, all construction, installation and maintenance shall be 

performed by VZW or its contractors in a safe manner consistent with current wireless industry 

engineering and construction standards and practice. 

 

 Additionally, the monopole tower and associated equipment will be fully grounded and 

designed in accordance with all applicable safety requirements in the New York State Uniform 

Building Code & Fire Code, and will not constitute a fire hazard to the surrounding community, 

and will be set back from neighboring property so that in the unlikely event of a fall, the tower 

would be contained to the property it exists on, and not reach surrounding lands, buildings, or 

structures.  

 

C. Verizon Wireless’ Visual Resource Evaluations Confirm that the Proposed Facility will 

not Result in Adverse Aesthetic Impacts 

 

 As mentioned above, Verizon Wireless has conducted a VRE, which was done in 

coordination with the Planning Board. The professionally prepared VRE should not be disregarded 

in favor of the generalized concerns of the neighbors relative to potential visual impacts. See, e.g., 

T-Mobile Northeast LLC v. Incorporated Village of East Hills, 779 F.Supp 2d @ 267-268 

(confirming that it was inappropriate for the ZBA to reject the applicant’s expert testimony and 

photo simulations in favor of photographs submitted by the community that were not supported 

by substantial evidence). 

 

 Additionally, as noted in the application submitted by Verizon Wireless, the existing tree 

line at the site, including mature deciduous and evergreen trees will not be significantly disturbed, 

and therefore will screen Verizon Wireless’ ground equipment from view. Due to the size of the 

church property, existing vegetation, the distance to residential property boundaries and the 

monopole design for the tower, additional landscaping will not be required to screen the base of 

the facility.  
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D. Verizon Wireless’ Environmental Assessment Form Ensures that Local Fawna and 

Creatures will not be disturbed.  

 

As referenced in the application, Verizon Wireless has made all due efforts and complied 

with all applicable rules and regulations concerning wildlife when debating the construction of 

this telecommunications facility. As noted above, all surrounding trees will be disturbed to the 

minimum extent possible.  

 

IV. The Issue of Property Values is not Properly Before the Planning Board and the 

General and Unsupported Opinions Concerning the Property Values are not 

Probative. 

 

 Several neighbors suggest the facility will adversely impact property values of neighboring 

properties. To attempt to support this position, some neighbors cite to certain studies conducted 

that claim to suggest that residential properties located near cell towers may reduce property 

values.  

 

A. Planning Board is not Authorized to Consider Property Values 

 

 The Glenville Code does not identify property values as a site plan review criteria for 

telecommunications facilities applications. Additionally, it is well established that property values 

are not considered environmental impacts under the New York State Environmental Quality 

Review Act (“SEQRA”).   

 

 Even if the issue of property values could be considered by the Planning Board, existing 

law requires that the information recently provided to the neighbors should not be given weight 

since it lacks any supporting data. See, Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d 490, 493 

(2d Cir. 1999) (localities should not give weight to unsupported statements that cell towers 

adversely affect property values). Generalized opinions that a cell tower will have a negative 

impact on property values are simply not dispositive as a matter of law and should be disregarded 

by the Planning Board.  

 

B. Verizon Wireless has Proof from a Qualified Real Estate Appraiser that the Installation 

of Wireless Communications Facilities do not Adversely Impact Property Values 

 

 Enclosed herewith is a Market Study prepared by CNY Pomeroy Appraisers, Inc. dated 

August 5, 2020. The purpose of the Market Study is submitted to dispel the unsubstantiated 

assertion that residential property values suffer substantial decreases as a result of being located 

near cell towers. This Market Study analyzed actual sales data. The Market concludes that 

residential property values are not negatively impacted by nearby cell towers. The Market Study, 

which analyzes actual sales of numerous residential properties, debunks that common 

misconception.  

 

 As explained above, even if the issue of property values was properly before the Planning 

Board (it is not), Verizon Wireless has demonstrated via the use of actual market data that property 
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values are not negatively impacted by the existence of wireless communications facilities.  

 

V. Planning Board is not Authorized to Consider Health Effects 

 

 Members of the public commented that the proposed facility would result in adverse health 

effects. The Telecommunications Act of 1996 (“TCA”) was enacted to promote and facilitate the 

rapid deployment of personal wireless service facilities such as that proposed. Notwithstanding its 

clear intentions, the TCA “generally preserves the traditional authority of State and local 

governments to regulate the location, construction and modification of wireless communication 

facilities like cell phone towers.” T-Mobile S., LLC v City of Roswell, Georgia, 574 US 293 [2015] 

(quotations and citations omitted); see 47 USC § 332 (7) (A). However, the TCA also imposes 

“specific limitations on that authority”, and those limitations preempt Petitioner’s claims in this 

matter. T-Mobile S., LLC at 300 (quoting Ranch Palos Verdes v Abrams, 544 US 113, 115 [2005]). 

For example, 47 USC §332 (c) (7) (B) (iv) expressly states that: 

 

“no State or local government or instrumentality thereof may 

regulate the placement, construction, and modification of personal 

wireless service facilities on the basis of environmental effects of 

radio frequency emissions to the extent that such facilities comply 

with the Commission’s regulations concerning such emissions.” 

 

“Environmental effects within the meaning of [this section] include health concerns about the 

biological effects of RF radiation.” T-Mobile Northeast LLC v Town of Ramapo, 701 F Supp 2d 

446 [SDNY 2009]; see also Cellular Phone Taskforce v FCC, 205 F3d 82, 88 [2d Cir 2000] 

(holding that “the [TCA] preempted state and local governments from regulating the placement, 

construction or modification of personal wireless service facilities on the basis of the health effects 

of RF radiation where the facilities would operate within levels determined by the FCC to be 

safe”). 

 

 To demonstrate compliance with current FCC emissions standards, Verizon Wireless 

provided a Site Compliance Report prepared by Centerline Communications dated April 13, 2023 

which was provided in Tab 12 of the original application. The Site Compliance Report concludes 

that “the maximum calculated exposure from the Verizon Wireless facility at ground level is 0.96% 

of the General Population MPE limit, which is approximately 104 times less than the maximum 

allowed exposure in publicly accessible areas.” Because Verizon Wireless has provided unrefuted 

evidence that the proposed site will be fully compliant with the current FCC emissions 

requirements, the Planning Board is not permitted to consider alleged health effects. 

 

VI. Conclusion 

 

Verizon Wireless has recently received the review letter of William Johnson, PE and is 

reviewing its contents. We intend to supplement these responses with additional information 

requested by the Town’s consultant.  Thereafter, we would request that the Planning Board: 

 

1. Close the public hearing; 

2. Grant a SEQRA Negative Declaration confirming that the proposed facility will 
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not result in any adverse environmental impacts; and  

3. Grant the Site Plan for the application. 

 

 Thank you for your consideration. 

 

Very truly yours, 

      YOUNG SOMMER, LLC 

       
      David C. Brennan 

 

 
Enclosures  










































































































